
GOVERNMENT OF THE DISTRICT OF COLUMBIA 
BOARD OF ZONING ADJUSTMENT 

BZA Appl ica t ion  No. 13303, of Frank R.  G a i l o r ,  a s  amended, pur- 
s u a n t  t o  Sub-section 8207.2 and Paragraph 8207.11 of t h e  Zoning 
Regulat ions ,  f o r  a  s p e c i a l  except ion  under Sub-section 7104.2 
t o  change a  non-conforming use  from a  warehouse, a l l  f l o o r s ,  t o  
o f f i c e  uses ,  second,  t h i r d  and p o r t i o n  of t h e  ground f l o o r ;  
va r i ance  from t h e  p r o h i b i t i o n  a g a i n s t  extending a  non-conform- 
ing use and making s t r u c t u r a l  changes (Sub-section 7105.2) ;  and 
a  mod i f i ca t ion  of BZA Order No. 12725 t o  a l low park ing  on t h e  
f i r s t  f l o o r  t o  be used a s  accessory  parking f o r  t h e  s u b j e c t  
premises a s  we l l  a s  premises 214-216 "D" S t r e e t ,  S. E . ,  i n  an R-4 
D i s t r i c t  a t  premises 218-220 "D" S t r e e t ,  S. E . ,  (Square 763, Lot 
2 )  

HEARING DATES : 

DECISION DATES: 

FINDIYGS OF FACT: 

J u l y  23, October 15  and December 13 ,  1980 
and February 11, 1981 

January 7 and March 4 ,  1981 

1. The s u b j e c t  a p p l i c a t i o n  was o r i g i n a l l y  f i l ed .  on May 29, 
1980, and was scheduled f o r  p u b l i c  hear ing  on J u l y  23, 1981. A s  
a d v e r t i s e d ,  t h e  a p p l i c a t i o n  reques ted  a  s p e c i a l  except ion  t o  change 
a  non-conforming use from warehouse t o  o f f i c e  f o r  p a r t  of t h e  f i r s t  
and a l l  of t h e  second and t h i r d  f l o o r s  of t h e  s u b j e c t  premises .  The 
a p p l i c a t i o n  a l s o  reques ted  v a r i a n c e s  a s  fo l lows:  

A. From t h e  p r o h i b i t i o n  a g a i n s t  ex t ens ion  and s t r u c t u r a l  
a l t e r a t i o n s  t o  t h e  b u i l d i n g  t o  a l low t h e  a d d i t i o n  of an 
e l e v a t o r .  

B.  From t h e  p r o h i b i t i o n  a g a i n s t  enlargement t o  permi t  t h e  
a d d i t i o n  of a  mezzanine. 

C .  From t h e  h e i g h t  l i m i t a t i o n  t o  a l low s k y l i g h t s  and modi- 
f i c a t i o n  of t h e  roof l i n e  above t h e  f o r t y  f o o t  h e i g h t  
l i m i t .  

The a p p l i c a t i o n  a l s o  reques ted  a  mod i f i ca t ion  t o  a  p rev ious  BZA 
Order i n  Case No. 12725 t o  a l low t h e  parking on t h e  ground f l o o r  
t o  be counted a s  r equ i r ed  parking f o r  t h e  o f f i c e s  i n  t h e  bu i ld ing  
a s  w e l l  a s  t h e  ad jo in ing  squash c o u r t .  

2 .  A t  t h e  p u b l i c  hear ing  of J u l y  23, 1981 t h e  a p p l i c a n t  advised 
t h e  Board t h a t  he had en t e red  n e g o t i a t i o n s  with t h e  a f f e c t e d  advisory 
Neighborhood Commission and o t h e r  a r e a  r e s i d e n t s .  A s  a  r e s u l t ,  
t h e  a p p l i c a n t  reques ted  t h a t  t h e  Board a l low t h e  a p p l i c a t i o n  t o  be 
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amended. The amendment would p l a c e  be fo re  t h e  Board an a l t e r -  
n a t i v e  p lan  involv ing  p a r t  r e s i d e n t i a l  and p a r t  o f f i c e  u se  of 
t h e  p rope r ty .  The a l t e r n a t i v e  p l an  r equ i r ed  t h e  fo l lowing  r e l i e f :  

a .  A s p e c i a l  except ion  t o  change a  non-conforming use  
from warehouse t o  o f f i c e  on t h e  f i r s t  and p a r t  of t h e  
second f l o o r s .  

b. A va r i ance  from t h e  l o t  a r e a  requirements t o  a l low seven apart- 
ments on a  l o t  of less than  6300 square  f e e t .  

c .  A va r i ance  from t h e  p r o h i b i t i o n  a g a i n s t  s t r u c t u r a l  a l t e r a -  
t i o n s  t o  i nc lude  an e l e v a t o r  . 

d. A va r i ance  from t h e  l o t  occupancy and h e i g h t  requkements 
t o  permi t  an a d d i t i o n  

e. A modi f ica t ion  t o  t h e  p rev ious  BZA Order i n  Case No. 
12725. 

The Board gran ted  t h e  a p p l i c a n t s '  r eques t  t o  amend t h e  a p p l i c a t i o n  
t o  add a l t e r n a t i v e  r e l i e f .  The Board f u r t h e r  d i r e c t e d  t h a t  t h e  
a p p l i c a t i o n  be r e a d v e r t i s e d .  

3. The a p p l i c a t i o n ,  i nc lud ing  t h e  a l t e r n a t i v e  r e l i e f s  set 
f o r t h  i n  F ind ings  1 and 2 ,  above,  was r e a d v e r t i s e d  f o r  t h e  p u b l i c  
hear ing  of October 15 ,  1980. Due t o  t ime spen t  on o t h e r  c a s e s ,  
t h e  Board was unable  t o  hear  t h e  c a s e  on t h a t  d a t e ,  and cont inued 
it f o r  hea r ing  u n t i l  December 10 ,  1980. 

4 .  A t  t h e  p u b l i c  hea r ing  on December 1 0 ,  1980, t h e  a p p l i c a n t  
s t a t e d  t h a t  he was no longer  a b l e  t o  pursue t h e  p a r t - r e s i d e n t i a l  
a l t e r n a t i v e  a d v e r t i s e d ,  and reques ted  t o  withdraw t h a t  p a r t  of t h e  
a p p l i c a t i o n  r e l a t e d  t o  t h e  second a l t e r n a t i v e .  The a p p l i c a n t  f u r t h e r  
adv ised  t h e  Board t h a t  he had submit ted r e v i s e d  p l a n s ,  marked a s  
Exh ib i t  No. 55-A of t h e  record .  These r e v i s e d  p l a n s  e l imina t ed  t h e  
mezzanine, and t h e r e f o r e  d i d  n o t  r e q u i r e  v a r i a n c e s  i n  t h e  en l a rge -  
ment o r  ex t ens ion  of t h e  bu i ld ing .  The Board gran ted  t h e  app l i can t ' s  
r e q u e s t  t o  withdraw t h e  a l t e r n a t i v e  f o r  p a r t  r e s i d e n t i a l  use  and t o  
amend t h e  a l t e r n a t i v e  f o r  a l l  o f f i c e  u s e -  

5. The s u b j e c t  p rope r ty  i s  l o c a t e d  i n  an R-4 D i s t r i c t  on t h e  
n o r t h  s i d e  of "D" S t r e e t  between 2nd and 3rd S t r e e t s ,  S. E . ,  and i s  
known a s  218-220 "D" S t r e e t ,  S. E .  

7. The s u b j e c t  l o t  i s  54.79 f e e t  wide. I t  has  a  dep th  of 95.58 
f e e t  on i t s  w e s t  s i d e  and 73.79 f e e t  on i t s  e a s t  s i d e .  

8. The s u b j e c t  p r o p e r t y  i s  improved wi th  a  t h r e e  s t o r y  b r i c k  
s t r u c t u r e  which occupies  100 p e r  c e n t  o f  t h e  l o t .  



9 .  The s u b j e c t  b u i l d i n g  was be ing  used a s  a  warehouse pu r suan t  
t o  C e r t i f i c a t e  o f  Occupancy No. B-64810, d a t e d  March 15 ,  1968. A 
warehouse i s  a  u se  f i r s t  p e r m i t t e d  i n  a  C-M-1 D i s t r i c t .  

10. I n  a d d i t i o n ,  c o n s t r u c t i o n  work was under way t o  r enova t e  
t h e  major  p a r t  o f  t h e  f i r s t  f l o o r  o f  t h e  b u i l d i n g  t o  be  used a s  
t e n  o f f - s t r e e t  pa rk ing  space s .  Those space s  w e r e  r e q u i r e d  by t h e  
Board i n  Order No. 12725, d a t e d  January  24, 1979 t o  be p rov ided  t o  
s e r v e  a  squash c l u b  t o  be  l o c a t e d  i n  t h e  a d j o i n i n g  b u i l d i n g  a t  
214-216 "D" S t r e e t ,  S. E .  

11. The a p p l i c a n t  proposed t o  c o n v e r t  t h e  second and t h i r d  
f l o o r s  o f  t h e  b u i l d i n g  t o  o f f i c e  u se s .  The f i r s t  f l o o r  would con- 
t i n u e  t o  be  used f o r  pa rk ing ,  w i t h  t h e  excep t i on  of  a  lobby t o  s e r v e  
t h e  upper f l o o r s  and a  community room. The o f f i c e  u se  i s  f i r s t  
p e r m i t t e d  i n  a  C-1  D i s t r i c t .  

12. The a p p l i c a n t  proposed t o  r enova t e  t h e  b u i l d i n g  b u t  t o  re- 
t a i n  t h e  b a s i c  e n t e r i o r  appearance  a s  it now e x i s t s .  The f acade  
w i l l  be  r e p a i n t e d  and r e p o i n t e d .  The windows and doo r s  w i l l  be 
r ep l aced .  The c u r b  c u t  w i l l  be c l o s e d ,  s idewalks  w i l l  be r e p a i r e d ,  
and t h e  f r o n t  of  t h e  b u i l d i n g  would be landscaped.  

13. The a p p l i c a n t  proposed t o  l i m i t  occupancy of t h e  proposed 
o f f i c e  t o  t h o s e  k i n d s  o f  o f f i c e  u s e s  p e r m i t t e d  i n  t h e  SP D i s t r i c t .  
The a p p l i c a n t  f u r t h e r  e s t i m a t e d  t h a t  t h e  b u i l d i n g  would be occupied 
by a s  many a s  f o r t y  pe r sons .  The a p p l i c a n t  p r o f f e r e d  t h a t  t h e  hours  
of o p e r a t i o n  f o r  t h e  o f f i c e  u s e  would be  from 8:00 A.M. t o  6:00 P.M. 
on weekdays, and from 9:00 A.M. t o  1:00 P.M. on Sa tu rday .  

1 4 .  I n  o r d e r  t o  s e r v e  t h e  o f f i c e  u s e s  on t h e  second and t h i r d  
f l o o r s ,  t h e  a p p l i c a n t  proposed t o  i n s t a l l  an  e l e v a t o r  on t h e  w e s t  
s i d e  o f  t h e  b u i l d i n g ,  n e a r  t h e  f r o n t .  T h i s  would r e p l a c e  an e x i s t i n g  
f r e i g h t  t y p e  e l e v a t o r  l o c a t e d  n e a r  t h e  r e a r  of  t h e  b u i l d i n g ,  and 
would r e q u i r e  s t r u c t u r a l  a l t e r a t i o n s  t o  t h e  b u i l d i n g s .  The e l e v a t o r  
w i l l  n o t  ex t end  above t h e  l e v e l  of t h e  r o o f .  However, excava t i on  
below t h e  l e v e l  o f  t h e  f i r s t  f l o o r  would be r e q u i r e d  t o  p rov ide  f o r  
t h e  mechanical  equipment f o r  t h e  e l e v a t o r .  The a p p l i c a n t  would 
t h e r e f o r e  r e q u i r e  a  v a r i a n c e  from t h e  p r o v i s i o n s  o f  Sub-sect ion  
7105.2 t o  pe rmi t  e x t e n s i o n  o f  t h e  e l e v a t o r  and s t r u c t u r a l  a l t e r a t i o n s .  

15. The a p p l i c a n t  f u r t h e r  proposed t o  add t h r e e  s k y l i g h t s ,  less 
t h a n  f o u r  f e e t  i n  h e i g h t ,  t o  t h e  roof o f  t h e  b u i l d i n g  t o  p rov ide  
a d d i t i o n a l  l i g h t  t o  t h e  t h i r d  f l o o r .  The a d d i t i o n  o f  t h e  s k y l i n g t s  
a l s o  n e c e s s i t a t e s  a  v a r i a n c e  r e g a r d i n g  s t r u c t u r a l  a l t e r a t i o n s .  
Because o f  t h e  e x i s t i n g  f acade  d e s i g n ,  t h e  s k y l i g h t s  w i l l  n o t  be  
v i s i b l e  from t h e  street.  

16. The f i r s t  f l o o r  of  t h e  b u i l d i n g  i s  t o  be  used p r i m a r i l l y  
a s  a  pa rk ing  garage .  I n  t h e  Order  o f  t h e  Board i n  Case No. 12725, 
which p e r m i t t e d  a  squash c l u b  t o  be  l o c a t e d  i n  t h e  a d j o i n i n g  b u i l d i n g  
a t  214-216 "D" S t r e e t ,  S. E . ,  t h e  a p p l i c a n t  i s  r e q u i r e d  t o  p rov ide  
t e n  o f f - s t r e e t  pa rk ing  space s  i n  t h e  s u b j e c t  p remises  t o  s e r v e  t h e  
squash c l u b .  Those t e n  space s  a r e  shown on Shee t  1 of  E x h i b i t  No. 
55-A o f  t h e  r e co rd .  A l l  a r e  a t  l e a s t  n i n e  f e e t  wide by n i n e t e e n  feet  



deep.  A l l  a r e  f r e e l y  a c c e s s i b l e  a s  r e q u i r e d  by t h e  ~ e g u l a t i o n s .  

17.  The a p p l i c a n t  proposed t o  p r o v i d e  p a r k i n g  f o r  an  a d d i t i o n a l  
seven c a r s  i n  t h e  a i s l e s  of  t h e  p a r k i n g  g a r a g e  t o  s e r v e  t h e  pro-  
posed o f f i c e  use .  An a t t e n d a n t  would be p r e s e n t  d u r i n g  t h e  hours  
t h a t  t h e  o f f i c e  u s e  would be i n  o p e r a t i o n .  A m o d i f i c a t i o n  of  t h e  
p r i o r  BZA Order  No. 12725 i s  r e q u i r e d  t o  a l l o w  t h e  t e n  s p a c e s  pro-  
v i d e d  f o r  t h e  squash  c l u b  u s e  t o  be a t t e n d a n t  p a r k i n g  r a t h e r  t h a n  
f u l l y  a c c e s s i b l e  s e l f - p a r k i n g .  

18 .  The Zoning R e g u l a t i o n s  r e q u i r e  no p a r k i n g  t o  be p rov ided  
f o r  t h e  o f f i c e  u s e .  

19 .  The p r o p e r t y  i s  l o c a t e d  i n  an  a r e a  which i s  p redominan t ly  
r e s i d e n t i a l  i n  c h a r a c t e r .  The immediate a d j o i n i n g  p r o p e r t y  t o  t h e  
w e s t  i s  t h e  p r e v i o u s l y  c i t e d  squash  c l u b .  To t h e  w e s t ,  a c r o s s  a  
f i f t e e n  f o o t  a l l e y  from t h e  squash  c l u b  i s  a  Pepco s u b s t a t i o n .  
Adjacen t  t o  t h e  s u b j e c t  p r o p e r t y  on t h e  e a s t  i s  an  American Legion 
p o s t ,  which i s  a  p r i v a t e  c l u b  under  t h e  Zoning R e g u l a t i o n s .  A l l  o f  
t h e  remain ing  p r o p e r t y  i n  t h e  s u b j e c t  Square  763 i s  devo ted  t o  
r e s i d e n t i a l  u s e ,  e i t h e r  row d w e l l i n g s ,  f l a t s  o r  apa r tments .  There 
i s  one house ,  t h e  s i d e  of  which f a c e s  "D" S t r e e t  a t  t h e  c o r n e r  of 
2nd S t r e e t .  

20-  D i r e c t l y  a c r o s s  "D" S t r e e t  t o  t h e  s o u t h  i s  F o l g e r  Pa rk .  
Fac ing  t h e  ?a rk  on i t s  e a s t  and w e s t  s i d e s  a r e  r e s i d e n t i a l  o r  schoo l  
u s e s .  Across  from t h e  s o u t h  s i d e  of  t h e  P a r k ,  i s  a  v a c a n t  p r o p e r t y  
known a s  t h e  Prov idence  H o s p i t a l  s i t e ,  which h a s  been a c q u i r e d  by 
t h e  A r c h i t e c t  of  t h e  C a p i t o l  f o r  f u t u r e  u s e  by t h e  U .  S .  Congress .  

21. The s u b j e c t  a r e a  i s  predominant ly  zoned R-4 ,  a  r e s i d e n t i a l  
d i s t r i c t .  The Pepco s u b s t a t i o n  and t h e  American Legion Club a r e  
b o t h  p e r m i t t e d  u s e s  i n  an  R-4 D i s t r i c t .  

22. Even though t h e r e  a r e  commercial u s e s  f u r t h e r  removed 
from t h e  s i t e  a long  Pennsy lvan ia  Avenue, and t h e r e  a r e  t h e  f a c i l i -  
t i es  of  t h e  U.S. Congress i n  t h e  a r e a ,  i n c l u d i n g  t h e  Madison L i b r a r y  
o f  t h e  L i b r a r y  of  Congress ,  t h e  predominant  c h a r a c t e r  o f  t h e  ne igh-  
borhood i n  which t h e  s u b j e c t  s i t e  i s  l o c a t e d  i s  r e s i d e n t i a l .  

23. The proposed u s e  w i l l  n o t  s e r v e  t h e  r e s i d e n t i a l  ne ighbor-  
hood i n  which it i s  l o c a t e d ,  and w i l l  n o t  be a  neig3borhood f a c i l i t y  
a s  con templa ted  by Sub-paragraph 7109.1111 of  t5e Zoning R e g u l a t i o n s .  

24. The f u t u r e  development  of  t h e  a r e a  would be  a d v e r s e l y  
a f f e c t e d  by t h e  e s t a b l i s h m e n t  of an  o f f i c e  u s e ,  hav ing  no r e l a t i o n -  
s h i p  t o  t h e  su r round ing  a r e a ,  i n  t h e  middle  of what i s  predominant ly  
a  r e s i d e n t i a l  neighborhood.  A s  an  i n t r u d i n g  u s e ,  o f f i c e  u s e  would 
b e  o b j e c t i o n a b l e  i n  t h a t  p a r t i c u l a r  s e t t i n g .  

25. Testimony from b o t h  t h e  a p p l i c a n t s '  e x p e r t  t r a f f i c  w i t n e s s  
and t h e  D. C .  Department of T r a n s p o r t a t i o n  e s t a b l i s h e d  t h a t  t h e  
peak hour t r a f f i c ,  g e n e r a t e d  by t h e  proposed u s e  can  be  accommodated 
by t h e  s u r r o u n d i n g  s t r e e t  system. The a p p l i c a n t ' s  w i t n e s s  f u r t h e r  
t e s t i f i e d  t h a t  adequa te  p a r k i n g  can  be p r o v i d e d ,  b o t h  w i t h i n  t h e  
b u i l d i n g  and on t h e  immediate su r round ing  s treet  f r o n t a g e s ,  t o  s e r v e  
t h e  needs  of  b o t h  t h e  squash  c l u b  and t h e  o f f i c e  space .  



26. The s t r u c t u r e ,  a s  proposed t o  be renova ted  by t h e  
a p p l i c a n t ,  w i l l  be  an improvement o v e r  t h e  e x i s t i n g  c o n d i t i o n  of  
"Ye warehouse. No a d d i t i o n a l  s c r e e n i n g  o r  e x t e r i o r  d e s i g n  t r e a t m e n t  
would be r e q u i r e d .  

27. The O f f i c e  of P lann ing  and Development, by memorandum 
r e c e i v e d  by t h e  Board on December 1 9 ,  1981, recommended t h a t  t h e  
a p p l i c a t i o n  be d e n i e d .  The OPD found many p o s i t i v e  a s p e c t s  o f  t h e  
p r o p o s a l .  However, t h e  OPD w a s  concerned a b o u t  t h e  l a c k  of s u f f i c i e n t  
p a r k i n g ,  t h e  amount of  t r a f f i c  t o  be  g e n e r a t e d  and t h e  o b j e c t i o n a b l e  
n a t u r e  of  t h e  o f f  i c e  u s e .  A t  t h e  f u r t h e r  h e a r i n g  on February  11, 
1981,  a f t e r  t a k i n g  i n t o  accoun t  t h e  r e p o r t  of t h e  Department o f  
T r a n s p o r t a t i o n ,  t h e  r e p r e s e n t a t i v e  of  t h e  OPD t e s t i f i e d  t h a t  i t s  
concerns  had been a d d r e s s e d ,  and t h a t  it t ? ?  s u p p o r t e d  t h e  a p p l i -  
c a t i o n .  

28. The Department of T r a n s p o r t a t i o n ,  by memorandum d a t e d  
January  21 1981 and by temtimony a t  t h e  p u b l i c  h e a r i n g  h e l d  on 
February  11, 1981,  r e p o r t e d  t h a t  t h e  peak hour t r a f f i c  l i k e l y  t o  
be  g e n e r a t e d  by t h e  proposed o f f i c e  would have no measurab le  impact  
on  t h e  s t ree t  sys tem from a c a p a c i t y  s t a n d p o i n t .  The Department 
of T r a n s p o r t a t i o n  w a s  concerned a b o u t  t h e  o p e r a t i o n a l  c h a r a c t e r i s t i c s  
of t h e  proposed g a r a g e  and t h e  p o t e n t i a l  a d v e r s e  impact  on t h e  a l l e y  
sys tem of  t h e  s q u a r e .  The DOT recommended t h a t  no more t h a n  t h r e e  
t o  f o u r  s p a c e s  be s t a c k e d  i n  t h e  a i s l e ,  f o r  a t o t a l  of  f o u r t e e n  
s p a c e s .  I n  t h e  o p i n i o n  of t h e  DOT, t h e  o f f i c e  u s e  would r e q u i r e  
seven o f f - s t r e e t  s p a c e s ,  l e a v i n g  t h e  p r o j e c t  w i t h  a d e f i c i t  o f  t h r e e  
s p a c e s .  The Board concurs  i n  t h e  f i n d i n g s  of t h e  DOT. 

29. A t  t h e  h e a r i n g  of  February  11, 1981,  t h e  a p p l i c a n t  sub- 
m i t t e d  a  r e v i s e d  p l a n  f o r  t h e  l a y o u t  o f  t h e  f i r s t  f l o o r  g a r a g e ,  
t o  accommodate e l e v e n  s e l f - p a r k  s p a c e s  and a t o t a l  of  f o u r t e e n  
s p a c e s  w i t h  a n  a t t e n d a n t .  The a c c e s s  t o  t h e s e  s p a c e s  would be i n  
d i r e c t l y  from "D" S t r e e t  and o u t  th rough  t h e  a l l e y  t o  "D" S t r e e t  
d u r i n g  t h e  day.  A f t e r  o f f i c e  h o u r s ,  i n g r e s s  and e g r e s s  would he  
from "D" S t r e e t  o n l y .  T h i s  a l l e v i a t e d  DOT'S  concern  o v e r  t h e  
o p e r a t i o n a l  l a y o u t  of t h e  g a r a g e  and t h e  impact  on t h e  a l l e y .  

30. Advisory Neighborhood Commission 6-B, by s t a t e m e n t  d a t e d  
December 1 0 ,  1980 and by l e t t e r  d a t e d  October  1 5 ,  1980,  opposed 
t h e  a p p l i c a t i o n .  The ANC no ted  t h e  f o l l o w i n g  h a s i s  f o r  i t s  oppo- 
s i t i o n .  

A. I n a p p r o p r i a t e  l a r g e  s c a l e  commercial development  w i t h i n  a 
wholly r e s i d e n t i a l  a r e a ;  

B. Commercia l iza t ion  of  t h e  l a n d  o p p o s i t e  F o l g e r  Shakespeare  
Park ; 

C.  Adverse e f f e c t  on p a r k i n g ;  

D. I n c r e a s e d  t r a f f i c  and c o n g e s t i o n  i n  a  r e s i d e n t i a l  area; 

E. Large commercial p r o j e c t  a c r o s s  t h e  i n t e r s e c t i o n  from a n  



e lementa ry  s c h o o l .  

31. The ANC argued t h a t  t h i s  neighborhood,  because  of i t s  
p r o x i m i t y  t o  t h e  C a p i t o l ,  is  under  c o n s t a n t  p r e s s u r e  of commercia- 
l i z a t i o n .  A l a r g e  s c a l e  commercial p r o j e c t  on t h i s  b lock and 
a t t e n d a n t  p a r k i n g  meters t o  be p l a c e d  on t h e  n e x t  o n l y  f u r t h e r  
e r o d e s  t h e  r e s i d e n t i a l  p o s i t i o n  of t h e  a r e a .  There have a l r e a d y  
been commercial o f f e r s  f o r  t h e  American Legion b u i l d i n g  n e x t  door .  
Any commercial development l e s s e n s  t h e  s u a s i o n  on t h e  A r c h i t e c t  of 
t h e  C a p i t o l  n o t  t o  d e v e l o p  t h e  Prov idence  H o s p i t a l  pa rk  s i t e ,  a s  
he h a s  p r e v i o u s l y  proposed.  Likewise ,  a  huge commercial development 
a c r o s s  t h e  s t ree t  from t h e  F o l g e r  Shakespeare  Park  would n e c e s s a r i l y  
r educe  t h e  a t t r a c t i v e n e s s  of t h a t  Park because  of t h e  i n c r e a s e d  
commercial a c t i v i t y ,  t r a f f i c  and c o n g e s t i o n .  Fur the rmore ,  t h e  
su r round ing  of  t h i s  Park  by p a r k i n g  meters can h a r d l y  have a  b e n e f i -  
c i a l  e f f e c t  on t h e  pa rk .  

32. The ANC f u r t h e r  argued t h a t  i n c r e a s e d  t r a f f i c  from t h e  
p r o j e c t  would, i n  and of i t s e l f ,  a d v e r s e l y  impact  on t h e  r e s i d e n t i a l  
n a t u r e  of t h e  neighborhood.  The coming and go ing  of f o r t y  workers  
employed i n  t h e  b u i l d i n g ,  n o t  t o  mention c i i e n t s  and cus tomers ,  i s  
going t o  have a  tremendous n e g a t i v e  impact  on p a r k i n g ,  g r e a t l y  
i n c r e a s e  t r a f f i c ,  and c r e a t e  a  c 0 n g e s t i . w  of  thc: t y p e  which i s  
a n t i t h e t i c a l  t o  a  r e s i d e n t i a l  neighborhood,  and o f t e n  l e a d s  t o  i t s  
d e c l i n e  o r  d e s t r u c t i o n .  

3 3 .  The ANC n o t e d  t h a t  t h i s  p r o j e c t  would be o p p o s i t e  a n  
e lementa ry  s c h o o l .  I t  argued t h a t  t h e  i n c r e a s e d  t r a f f i c  c r e a t e d  a  
s i g n i f i c a n t  s a f e t y  h a z a r d  t o  t h e  c h i l d r e n ,  p r a c t i c a l l y  a l l  of whom 
walk t o  s c h o o l .  

34.  The C a p i t o l  H i l l  R e s t o r a t i o n  S o c i e t y ,  by l e t t e r  d a t e d  
J u l y  21, 1980,  and by t e s t imony  a t  t h e  p u b l i c  h e a r i n g ,  opposed 
t h e  a p p l i c a t i o n .  The S o c i e t y  a rgued  t h a t  t h e  proposed u s e  was 
o u t  of c h a r a c t e r  w i t h  and o b j e c t i o n a b l e  t o  t h e  neighborhood.  The 
S o c i e t y  o b j e c t e d  t o  t h e  p e r p e t u a t i o n  o f  t h e  non-conforming u s e  i n  
t h e  a r e a .  The S o c i e t y  noted  t h e  p o t e n t i a l  p a r k i n g  problems which 
would o c c u r .  The S o c i e t y  a rgued  t h a t  t h e  o f f i c e  u s e  would t h r e a t e n  
t h e  u s e  of nearby r e s i d e n t i a l  p r o p e r t y .  

35. Many owners and r e s i d e n t s  of p r o p e r t y  i n  t h e  imned ia te  
neighborhood opposed t h e  a p p l i c a t i o n .  The grounds  of t h e  opposi -  
t i o n  w e r e  e s s e n t i a l l y  t h o s e  s t a t e d  by t h e  ANC and t h e  R e s t o r a t i o n  
S o c i e t y .  

36. The Board i s  r e q u i r e d  by s t a t u t e  t o  g i v e  " g r e a t  we igh t"  
t o  t h e  i s s u e s  and concerns  o f  t h e  Advisory Neighborhood Comnission. 
I n  r e s p o n s e  t o  t h o s e  i s s u e s ,  and t h o s e  r a i s e d  by t h e  R e s t o r a t i o n  
S o c i e t y  and o t h e r  p a r t i e s  i n  o p p o s i t i o n ,  t h e  Board f i n d s  a s  f o l l o w s :  

A. The o p p o s i t i o n  i s  c o r r e c t  a s  t o  t h e  n a t u r e  of t h e  u s e .  
It  is inappropriate t o  pelmit the requested o f f k e  use i n  this neigh- 
borhood. 



B.  The r e c o r d  d o e s  n o t  s u b s t a n t i a t e  any p o t e n t i a l  a d v e r s e  
e f f e c t  on F o l g e r  P a r k  i t s e l f .  The improvement t o  t h e  
e x t e r i o r  o f  t h e  b u i l d i n g  m i g h t  w e l l  enhance  t h e  P a r k .  

C.  The e v i d e n c e  on p a r k i n g  i s  mixed.  There  w i l l  n o t  b e  
s u f f i c i e n t  o f f - s t r e e t  p a r k i n g  t o  m e e t  a l l  of t h e  n e e d s  
o f  t h e  s u b j e c t  b u i l d i n g .  Whether t h i s  w i l l  r e s u l t  i n  a  
s i g n i f i c a n t  o r  s u b s t a n t i a l  i m p a c t  on  t h e  s u p p l y  o f  
o n - s t r e e t  p a r k i n g  i n  t h e  a r e a  is  n o t  c l e a r .  However, 
t h e  Board f i n d s  t h i s  i s  n o t  t h e  key  t o  t h i s  a p p l i c a t i o n .  

D.  The amount of t r a f f i c  a n d  c o n g e s t i o n  d u r i n g  peak  h o u r s  
c a n  b e  accommodated o n  t h e  a r e a ' s  s t ree t  s y s t e m .  

E. The Board is u n a b l e  t o  f o r e s e e  any  a d d i t i o n a l  a d v e r s e  
i m p a c t  on s c h o o l s  i n  t h e  a r e a  if t h i s  a p p l i c a t i o n  were 
app roved .  

F .  The Zoning R e g u l a t i o n s  do n o t  r e q u i r e  t h e  t e r m i n a t i o n  o f  
non-conforming u s e s .  If t h i s  a p p l i c a t i o n  i s  d e n i e d ,  t h e  
warehouse  u s e  c o u l d  c o n t i n u e .  

G .  The Board h a s  c o n s i s t e n t l y  s t a t e d  t h a t  e a c h  case m u s t  
b e  d e c i d e d  on t h e  s p e c i f i c  c i r c u m s t a n c e s  t h a t  o c c u r  i n  
t h a t  case, b a s e d  on t h e  r e c o r d  d e v e l o p e d  b e f o r e  t h e  Board 
i n  t h a t  c a s e .  

37.  The s u b j e c t  a p p l i c a t i o n  c a n  be d i s t i n g u i s h e d  from t h e  
p r i o r  a p p l i c a t i o n  No. 12725 ,  r e g a r d i n g  t h e  p r o p e r t y  a t  214-216 "DM 
S t r e e t ,  i n  which  t h e  Board approved  a change  of  non-conforming u s e  
f rom a warehouse t o  a s q u a s h  c l u b .  A s  p a r t  of F i n d i n g  o f  F a c t  No. 
1 9  of  t h e  Orde r  d a t e d  J a n u a r y  24 ,  1979 ,  t h e  Board found :  

"The c h a r a c t e r  o f  t h e  p roposed  u s e  would b e  c o m p a t i b l e  
w i t h  t h e  u s e s  i n  t h e  immedia te  a r e a  and would p r o v i d e  
s i g n i f i c a n t  ne ighborhood  and  community b e n e f i t s  t h r o u g h  t h e  
p r o v i s i o n  of a r e c r e a t i o n a l  f a c i l i t y  which  i s  e a s i l y  a c c e s s i b l e  
t o  t h o s e  l i v i n g  and  work ing  i n  t h e  a r e a .  Such a r e c r e a t i o n a l  
u s e  i s  d e s i r a b l e  b e c a u s e  o f  t h e  v e r y  l i m i t e d  number of i n d o o r  
or  o u t d o o r  r e c r e a t i o n a l  f a c i l i t i e s  i n  t h e  immedia te  n e i g h b o r -  
hood and i n  t h e  C a p i t o l  H i l l  a r e a . "  

Such i s  n o t  t h e  case i n  t h e  p r e s e n t  a p p l i c a t i o n .  

CONCLUSIONS OF LAW AND OPINION: 

Based on t h e  f i n d i n g s  of f a c t  and t h e  e v i d e n c e  o f  r e c o r d  i n  
t h i s  p r o c e e d i n g ,  t h e  Board c o n c l u d e s  t h a t  t h e  p r i m a r y  r e l i e f  r e q u e s t e d  
by  t h e  a p p l i c a n t  i s  a s p e c i a l  e x c e p t i o n  t o  change  o n e  non-conforming 
u s e  t o  a n o t h e r .  I n  o r d e r  t o  be g r a n t e d  s u c h  a n  e x c e p t i o n ,  t h e  a p p l i -  
c a n t  mus t  d e m o n s t r a t e  t h a t  he  h a s  compl ied  w i t h  t h e  r e q u i r e m e n t s  o f  
S u b - s e c t i o n  7104.2,  S e c t i o n  7109 and S u b - s e c t i o n  8207.2 o f  t h e  Zoning 
R e g u l a t i o n s .  



The Board c o n c l u d e s  t h a t  t h e  a p p l i c a n t  h a s  m e t  t h e  t e s t  s e t  
f o r t h  i n  S u b - s e c t i o n  7104.2.  The p r o p o s e d  u s e  i s  p e r m i t t e d  i n  t h e  
most r e s t r i c t e d  d i s t r i c t  i n  which t h e  e x i s t i n g  u s e  i s  p e r m i t t e d .  
The Board f u r t h e r  c o n c l u d e s  t h a t  t h e  a p p l i c a n t  h a s  p r o v i d e d  s u f f i -  
c i e n t  t e s t i m o n y  a n d  e v i d e n c e  t o  m e e t  many of t h e  c r i t e r i a  of S e c t i o n  
7109. 

However, t h e  Board c o n c l u d e s  t h a t  t h e  a p p l i c a n t  h a s  f a i l e d  t o  
m e e t  t h e  mos t  i m p o r t a n t  t e s t  u n d e r  S e c t i o n  7109. The p r o p o s e d  u s e  
i s  c l e a r l y  n o t  a ne ighborhood  f a c i l i t y .  I t  w i l l  have  no r e l a t i o n -  
s h i p  w i t h  t h e  e x i s t i n g  ne ighborhood  a t  a l l .  I t  w i l l  b e  a n  i n t r u s i o n  
of a commercial u s e  i n t o  a n  a r e a  t h a t  i s  p r e d o m i n a n t l y  r e s i d e n t i a l .  
The i n t r o d u c t i o n  of s u c h  a  commerc ia l  u s e  i n t o  t h i s  area i s  e n t i r e l y  
i n a p p r o p r i a t e .  Even though t h e  o f f i c e  u s e  i s  p e r m i t t e d  i n  a  more 
r e s t r i c t i v e  d i s t r i c t  t h a n  a  warehouse ,  a n d  t h u s  c o u l d  b e  s a i d  t o  
b e  more i n  conformance  w i t h  t h e  R e g u l a t i o n s ,  t h e  u s e  w i l l  r e p r e s e n t  
a n  i n t e n s i f i c a t i o n  o f  u s e  of a  S t r u c t u r e  f o r  a  p u r p o s e  n o t  n o r m a l l y  
p e r m i t t e d  i n  a n  R-4 D i s t r i c t .  Such a change  would b e  i n c o n s i s t e n t  
w i t h  t h e  i n t e n t  a n d  p u r p o s e  of  t h e  l i m i t a t i o n s  o n  non-conforming 
u s e s ,  a s  set  f o r t h  i n  S e c t i o n  7101. 

Having conc luded  t h a t  t h e  change  of non-conforming u s e  c a n n o t  
b e  g r a n t e d ,  t h e  Board t a k e s  n o  p o s i t i o n  on  t h e  r e q u e s t e d  v a r i a n c e  
or  m o d i f i c a t i o n  of t h e  p r e v i o u s  BZA o r d e r .  W i t h o u t  a p p r o v a l  of t h e  
s p e c i a l  e x c e p t i o n ,  t h e  o t h e r  m a t t e r s  a r e  of  no  consequence .  

The Board c o n c l u d e s  t h a t '  it h a s  a c c o r d e d  t o  t h e  ANC t h e  " g r e a t  
w e i g h t "  t o  which  i t  i s  e n t i t l e d .  I t  i s  t h e r e f o r e  h e r e b y  o r d e r e d  t h a t  
t h e  a p p l i c a t i o n  i s  DENIED. 

V o t e :  3-2 ( J o h n  G.  P a r s o n s ,  Douglas  J.  P a t t o n  and ~ o n n i e  F o r t u n e  
t o  d e n y ,  W i l l i a m  F .  McIntosh  opposed  t o  d e n i a l ,  C h a r l e s  
R.   orris opposed  t o  d e n i a l  by p r o x y ) .  

BY ORDER OF THE DISTRICT OF COLUMBIA BOARD OF ZONING ADJUSTMENT 

ATTESTED BY: 
STEVEN E. SHER 
E x e c u t i v e  Direc tor  

FINAL DATE OF ORDER: 

UNDER SUB-SECTION 8204.3 OF THE ZONING REGULATIONS "NO DECISION 
OR ORDER OF THE BOARD SHALL TAKE EFFECT UNTIL TEN DAYS AFTER 
HAVING BECOME FINAL PURSUANT TO THE SUPPLEMENTAL RULES OF PRACTICE 
AND PROCEDURE BEFORE THE BOARD OF ZONING ADJUSTMENT." 


